
1 Third parties are protected by the discovery stay provisions of the PSLRA.  In re Carnegie
Int’l. Corp. Sec. Litig., 107 F. Supp. 2d 676, 679-81 (D. Md. 2000).
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MEMORANDUM

Now pending is the Lead Plaintiffs’ Motion for an Order Partially Lifting the PSLRA Discovery

Stay to Permit Limited Discovery from Certain Non-Parties.  The issue has been fully briefed, and no

hearing is necessary.  For the reasons stated below, the motion will be granted.

The discovery sought consists of documents directly relevant to the alleged vendor rebate and

promotional allowance fraud at defendant U.S. Foodservice (“USF”).  An exception to the PSLRA

discovery stay is warranted if necessary to preserve evidence or to prevent undue prejudice to the

party seeking the discovery.  See 15 U.S.C. § 78u-4(b)(3)(B).1  While the plaintiffs have not shown

that a partial lifting of the stay as to the non-parties is necessary to preserve evidence, they have shown

that a delay in the production of the particularized discovery sought here would cause undue prejudice

to their ability to litigate and, most significantly, resolve as expeditiously as possible their claims against

the Ahold defendants, including USF.  See In re Royal Ahold N.V. Sec. & ERISA Litig., 220 F.R.D.

246 (D. Md. 2004).



2 General Mills merely states in a footnote, without further explanation that it “does not agree . .
. that there would be no burden.”

3 The Ahold defendants have not filed any objection to the present motion.
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Of the non-parties, only Kraft Foods North America, Inc. (“Kraft”) and General Mills, Inc.

(“General Mills”) have objected to the production.  Kraft’s specific objections have been addressed in

the second revised proposed Order submitted by Lead Plaintiffs, in particular by the provision limiting

disclosure to parties only and prohibiting access by third-party witnesses.  General Mills simply

disagrees with the analysis of “undue prejudice” stated in the court’s earlier opinion as to Royal Ahold

and USF-related documents.  It does not articulate any specific burden that would be imposed by

permitting the limited discovery sought by Lead Plaintiffs.2

Finally, defendants Deloitte & Touche Accountants and Deloitte & Touche LLP (“Deloitte”)

object on the grounds that they need protection against “abusive and discovery costs associated with

defending against baseless allegations.”  Mem. in Opp’n at 1 (Docket No. 186).  Whether the

allegations against Royal Ahold’s accountants have merit remains to be seen, but clearly there are

allegations against at least some of the Ahold defendants that cannot be described as “baseless.”3  The

non-parties’ dealings with the Ahold defendants are the focus of the Lead Plaintiffs’ present discovery

requests.  Further, the interest of the parties, the public, and the court lies in a prompt settlement of the

claims against the Ahold defendants, if that is possible.  Delaying that process because of Deloitte’s

perceived need to review the non-party documents as they are produced, rather than awaiting the

outcome of the motions to dismiss, would indeed cause undue prejudice to the parties seeking an

expeditious resolution.
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Accordingly, the Lead Plaintiffs’ Motion will be granted.  The proposed Order attached to the

Lead Plaintiffs’ Reply will be approved.

    May 24, 2004                                 /s/                                      
Date Catherine C. Blake

United States District Judge
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ORDER PARTIALLY LIFTING THE
PRIVATE SECURITIES LITIGATION  REFORM ACT DISCOVERY STAY

TO PERMIT LIMITED DISCOVERY FROM CERTAIN NON-PARTIES

Upon consideration of the motion dated April 19, 2004, filed on behalf of Lead Plaintiffs, the

Public Employees’ Retirement Association of Colorado (“COPERA”) and Generic Trading of

Philadelphia, LLC (“Generic Trading”) seeking a partial lifting of the discovery stay imposed pursuant

to Section 21D(b)(3)(b) of the Securities Exchange Act of 1934, as amended by the Private Securities

Litigation Reform Act of 1995, 15 U.S.C. §78u-4(b)(3)(B) (the “PSLRA”), the Memorandum of Law

filed in support thereof, all prior pleadings and proceedings had herein, and for good cause shown:

For the reasons stated in the accompanying Memorandum, it is hereby ORDERED that:

1. Lead Plaintiffs’ Motion for an Order Partially Lifting the Private Securities Litigation

Reform Act Discovery Stay to Permit Limited Discovery From Certain Non-Parties (Docket No. 172)

is GRANTED;

2. The following documents shall be PRODUCED to counsel for COPERA and Generic

Trading no later than June 30, 2004:  all documents and materials that ConAgra Foods, Inc.

(“ConAgra”), General Mills, Inc. (“General Mills”), H.J. Heinz Corporation (“Heinz”), Kraft Foods

North America (“Kraft”), Sara Lee Corporation (“Sara Lee”), and Tyson Foods, Inc. (“Tyson”)



(collectively, the “Non-Parties”) have produced or provided, respectively, in connection with inquiries

or investigations by governmental, regulatory, or self-regulatory agencies with regard to ConAgra’s,

General Mills’, Heinz’s, Kraft’s, Sara Lee’s, or Tyson’s business dealings and/or course of conduct

involving Royal Ahold, N.V., Ahold USA, Inc., and/or Ahold USA Holdings, Inc. (collectively, “Royal

Ahold”), and/or U.S. Foodservice, Inc. (“USF”), or any predecessor or subsidiary of Ahold or USF,

from January 1, 1998 through the present.  This production, as well as the production to be made by

Ahold pursuant to the Court’s March 12, 2004 Order (Docket No. 154), will -- without waiver of any

party’s rights to seek subsequent disclosure -- exclude:  (1) the written reports prepared in connection

with Royal Ahold’s and USF’s internal investigations; (2) all witness statements; (3) interview notes;

and (4) correspondence with the United States Department of Justice and/or any entity duly authorized

to act on its behalf, if any.  The production will otherwise include documents and materials produced or

provided to any of the following entities:

a. any committee or agency of the legislative branch of the United
States government;

b. any department or agency of the executive branch of the United
States government (including but not limited to the Department of
Labor and the Department of Justice);

c. any United States Attorney’s Office (including but not limited to
the United States Attorney’s Office for the Southern District of
New York);

d. the United States Securities and Exchange Commission (“SEC”);

e. the New York Stock Exchange (“NYSE”);

f. the National Association of Securities Dealers (“NASD”);
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g. the Office of the Dutch Public Prosecutor;

h. the Euronext Amsterdam Exchange;

i. the Dutch Authority for Financial Markets; or

j. any other governmental, regulatory, or self-regulatory agency.

3. Non-Parties producing documents pursuant to this Order shall, respectively, produce

no later than June 30, 2004 a privilege log identifying any and all documents withheld from  production

based upon a claim of privilege, work product immunity, relevance or any other ground.

4. Access to the documents and underlying information produced by the Non-Parties is

expressly limited to authorized representatives of the parties pursuant to paragraph 1(d) of the  Order

Governing Confidential Treatment of Discovery Material (Docket No. 82).  None of Non-Parties or

their representatives shall be given access to documents produced by any of the other Non-Parties, or

to the underlying information therein, except upon written motion and a further order of the Court.

5. Copies of this Order and the accompanying Memorandum shall be SENT to counsel of

record.

      May 24, 2004                                       /s/                                      
Date Catherine C. Blake

United States District Judge


